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1. This appeal by the assessee is preferred against the order of the

CIT(A)—2, Noida dated 14.12.2017 pertaining to AY 2009-10.

grievance of the assessee reads as under:

1) “The assessment order is illegal, void & without jurisdiction of

the AO passing the order.

may please be annulled.

a) Notice was issued on the wrong address of the assessee

It is prayed that the assessment

and was not received by him.

b) The assessee has been assessed at Meerut,

assessment made by another AO at Ghaziabad is illegal.

1

hence

The
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2) Proceedings u/s 148 by the AO is illegal and without
jurisdiction and it is prayed that the assessment may please be
annulled.

3) On the facts of the case addition of Rs. 36,24,000/- made by
the AO is illegal and without jurisdiction and the same may
please be deleted. Assessee was 1/6™ owner in the property
sold. Assessing him of the total value of the property is
wrong, illegal and void. CIT(A) did not applied the facts of the
case and passed an order which is without merits.

4) The Ld. CIT(A) has not judicially applied the facts of the case
and decided the appeal without considering the facts of the
case, non-consideration of the documentary evidence was
against natural justice. It is prayed that addition of Rs.
14,74,000/ - proposed by CIT(A) may please be deleted.”

2. Briefly stated the facts of the case are that the appellant is a
resident of Meerut and has been filing his return from the same address
before the ITO, Ward 1(3), Meerut, Ghaziabad. On the basis of an AIR
information ITO, Ward 1(3), Ghaziabad initiated reassessment
proceedings. The information suggested that assessee has purchased a
property worth Rs. 36.24 lakhs. All the notices and intimations were
issued to the address at Village Joya, Modi Nagar which was mentioned in
the transfer deed of the property. Since all the notices were served at
this address, where the assessee was not residing he could not respond to
the notices and the assessment was framed ex parte u/s 144/147 of the

Act.
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3. Assessee preferred an appeal before the CIT(A) and the CIT(A) was
convinced that no such property was purchased by the assessee during
the year under consideration and, accordingly, deleted the addition
made by the AO. However, the FAA was of the opinion that the assessee
has in fact sold some property in the year under consideration and,

accordingly, issued notice of enhancement.

4, On the basis of the sale deed the CIT(A) was of the opinion that the
actual sale consideration was Rs. 28 lakhs; whereas the valuation as per
stamp duty value was shown at Rs. 36.24 lakhs. The CIT(A) was of the
firm belief that the assessee was liable to pay capital gains tax and,
accordingly, made the addition of Rs. 14.74 lakhs thereby deleting the

addition made by the AO amounting to Rs. 36.24 lakhs.

5. Before us, the Counsel for the assessee vehemently stated that the
entire assessment was reopened on the basis of an AIR information which
stated that the assessee has purchased a property, it is the say of the
Counsel that since the reopening was to verify the purchase transaction
and since the said transaction never took place and, therefore, the
addition made by the AO was deleted by the CIT(A). Therefore, CIT(A)
had no power to enhance the assessment on an altogether different issue
which was never there in the reasons recorded for reopening the

assessment.
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6. Per contra, the DR strongly supported the findings of the CIT(A). It
is the say of the DR that the powers of the CIT(A) are coterminous to that

of the AO and hence, the enhancement is lawful.

7. We have given a thoughtful consideration to the orders of the
authorities below. We have also carefully gone through the relevant
documentary evidences brought to our notice. A perusal of exhibit 84 to
92 shows that the assessee has been filing his return of income in Meerut.
We also find that the address in the PAN card is also that of Meerut. We
fail to understand how the AO of Ghaziabad assumed jurisdiction to

reopen the assessment.

8. Assuming, yet not accepting, that the notice of reassessment
issued was lawful yet the information was in respect of purchase of a

property, whereas no such property was ever purchased by the assessee.

9. On these facts the CIT(A) deleted the addition made by the AO.
However, the CIT(A) exceeded his jurisdiction in making the
enhancement on an issue which was never there in the reasons recorded

for reopening the assessment.

10. We are of the considered view that the enhancement done by the
CIT(A) is bad in law and the reassessment notice issued by the AO,
Ghaziabad is also bad in law. We, accordingly, set aside the assessment
and quash the same. Since the foundation has been removed the order

of the first appellate authority becomes non est.
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11. In the result, the appeal filed by the assessee is allowed.

Order pronounced in the open court on 27/11/2020.

Sd/- Sd/-
(MADHUMITA ROY) (N.K. BILLAIYA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 27" November, 2020
*Kavita Arora, Sr. P.S.
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By order
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